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Annotation: Abstract The constitutional principles of providing professional
legal assistance enshrine new legislative approaches proposed by the current
legislation, which regulates the professional activities of lawyers in providing such
assistance in the protection of intellectual property rights. Such legislative approaches
are marked by a discussion in the legal community of draft laws of Ukraine, the
purpose of which is to improve the regulatory regulation of the professional activities
of lawyers in the protection of intellectual property rights, taking into account the
provisions of the new draft Civil Code of Ukraine.

Keywords: intellectual property, lawyer, professional legal assistance,
protection of intellectual property rights.

Amnaranis Koncruryiiini 3acany HagaHHs npodeciifiHOi TpaBHUYOI JOTIOMOTH
3aKpIIUIIOIOTh HOB1 3aKOHOJIaBYl ITiIXOH, 3alIPOIIOHOBAaHI YHHHUM 3aKOHOJIaBCTBOM,
K€ perjiaMeHTye npodeciiiHy AisUTbHICTh aJIBOKATIB 3 HAJAHHS TaKol JOMOMOTH MpHU
3aXHMCTI MPaB IHTEIEKTyaIbHOI BIACHOCTI. Taki 3aKOHOaBY1 MiIXOIA 3HAMEHYIOTHCS
O0OTOBOPEHHSAM Y IOPUIWYHINA CHUJIBHOTI MPOEKTIB 3aKOHIB YKpaiHU, METOIO SIKHX €
YAOCKOHAJIEHHSI HOPMATHUBHOTO PETyJIIOBaHHS MpodeciiiHoi AisSIbHOCTI aJABOKATIB
IpU 3aXUCTI MpaB IHTENEKTyaJbHOI BJIACHOCTI 3 YpaxyBaHHSM IIOJIO)KEHb HOBOTO

npoekty LuBinbHOrO KOeKCY YKpaiHu YKpaiHu.
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Knrouesi cnosa: inmenekmyanvha énacuicme, adgoxkam, npogeciiuna npasHuia

oonomoeaa, 3axucm npae iHmeeKmyaibHoi 61acCHOCHI

The reform of the bar requires attention to the content and effectiveness of the
implementation of the function of providing professional legal assistance, which is
carried out by the bar institute in accordance with Articles 131-2 of the Constitution
of Ukraine [1].

Intellectual property rights protection is a relatively new area of legal practice
in Ukraine, as the activity of lawyers in protecting clients' rights in the field of
intellectual property develops along with legal relations in this area. The development
of the market and the widespread use of intellectual property objects (computer
programs, logos, trademarks, new technologies) necessitates an increase in the quality
of legal assistance and the use by lawyers of all the opportunities provided by law to
protect clients' rights.

The provision of professional legal assistance by lawyers in the field of
intellectual property rights protection involves advisory activities, drafting legal
documents, and representing the interests of clients, which complies with Article 19
of the Law of Ukraine "On Advocacy and Advocacy Activities"[2].

Current issues related to the use of intellectual property include their
contribution to the authorized capital, registration, taxation, trade in intellectual
property, and the formation of portfolios of intellectual property, which determines
the legal activity in the indicated areas and its improvement.

The most complex, however, can be considered the procedural aspects of
protecting the client's rights. Analysis of the lawyer's activity in the protection of
intellectual property rights allows us to state that the lawyer's attention is required by
the issues of proving the existence of intellectual property rights; proving the fact of
using the intellectual property object; proving the amount of damage; judicial

examination (involvement of specialists).
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A lawyer representing a plaintiff in disputes over intellectual property rights
infringement must be convincing in proving: 1) the fact of the defendant's unlawful
behavior (in particular, failure to comply with the terms of copyright and license
agreements, use of an intellectual property object without the permission of the right
holder); 2) the damage caused to the subject of intellectual property rights; 3) the
causal link between the person's unlawful behavior and the damage caused. The
lawyer representing the defendant, on the contrary, usually directs his efforts to refute
such circumstances, taking into account that in this category of disputes the court
applies the principle of presumption of guilt of the person against whom a claim for
compensation for damage is made.

The protection of intellectual property rights requires the lawyer to formulate
claims for compensation to the client for moral (non-pecuniary) damage caused as a
result of the violation of intellectual property rights. In this case, the lawyer should
collect evidence confirming the fact of causing nonpecuniary losses to his client, find
out under what circumstances or by what actions they were caused, in what amount
or in what material form the client estimates the damage caused to him and on what
grounds he proceeds from this, as well as other circumstances that are important for
properly defending the legal position in the case.

In disputes related to the protection of copyright and related rights, the tactics
of protecting the client's rights have certain peculiarities. Thus, the lawyer
representing the plaintiff must prove that his client owns copyright or related rights or
the right to protect them, as well as the fact of the defendant's use of the objects of
these rights, and in the case of a claim for compensation for damage, the amount of
damage and the causal connection between the damage caused and the defendant's
actions. In cases where the author's rights are certified by a certificate issued in
accordance with the established procedure by an authorized body, the owner of the
intellectual property rights to the work, which were transferred to the work specified
in the certificate, the plaintiff is exempted from proving that the relevant rights
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belong to him, and the obligation to prove that these rights belong to a person other
than the one specified in the certificate is imposed on the defendant [3].

The main task of the lawyer representing the defendant is to rebut the
presumption of culpable causing of damage (Articles 614, 1166 of the Civil Code of
Ukraine) and to prove that the client complies with the requirements of the Law of
Ukraine "On Copyright and Related Rights".

When representing the client's interests in cases related to the state registration
of a mark for goods and services, it is necessary to take into account that the
commercial court is not authorized to oblige the relevant state body to register such a
mark, since this body, when carrying out the registration, must also verify the
compliance of the designation for which an application for state registration has been
submitted, with the requirements of current legislation; however, the court may
oblige the authorized body to consider the issue of state registration of the mark in
accordance with the established procedure.

A separate and specific category of disputes in which lawyers defend the
interests of clients should be considered disputes over domain names, disputes over
the use of copyright objects on the Internet. The lawyer's participation in the specified
category of disputes requires the lawyer to have specific knowledge: for example,
regarding the concept of a domain, the relationship between a trademark and a
domain name, the rules for forming domain names, their key characteristics,
terminology features, and principles of work. Predicting the growth of interest in the
issues of intellectual property rights and its protection, we can conclude that it is
necessary to develop advocacy in this area and to take measures to improve the
qualifications of advocates by carrying out activities provided for by the legislation
on the bar and advocacy.

In addition, given the introduction of new types of advocacy [4], it is advisable
to develop the participation of attorneys in mediation: in particular, in resolving

disputes regarding the licensing and transfer of intellectual property rights; regarding
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violations of intellectual property rights; regarding ownership of an invention;
regarding authorship of an invention, and others.

Reducing the burden on the judicial system, obtaining a mutually beneficial
result and the possibility of cooperation between the parties in the future are the
undoubted advantages of mediation as a method of resolving disputes in the field of
intellectual property law. This requires, in the short term, the adoption of the Law of
Ukraine "On Mediation™" and the introduction of relevant amendments to the Law of
Ukraine "On Advocacy and Legal Practice".
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